United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





Brief and Appendix for Appellant, 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA^ states 

COURT OF Ar’PEA LS r T5*i - 
_ DISTRICT OF COLUMSI/-' 


3 

SAMUEL J. McWILLIAMS, APPELLANT, 

' ’ vs. 

RUTH A. SHEPARD, MINOR, BY GEORGE T. SHEP¬ 
ARD, HER FATHER. AND NEXT FRIEND, AND 
GEORGE T. SHEPARD, INDIVIDUALLY., 

APPELLEES. 


No. 7942 . FILED AUG 30 194! 


Si 

I / 






Appeal from Judgment of the District Court of the 

«* 

United States for the District of Columbia. 


Samuel J. McWilliams, 
5730 First Street, N. W., 
Washington, D. C., 

Pro Se. 




Brief and Appendix for Appellant. 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


No. 7942. 


SAMUEL J. MCWILLIAMS, APPELLANT, 

VS. 


RUTH A. SHEPARD, MINOR, BY GEORGE T. SHEP¬ 
ARD, HER FATHER AND NEXT FRIEND, AND 
GEORGE T. SHEPARD, INDIVIDUALLY, 
APPELLEES. 


Appeal from Judgment of the District Court of the 
United States for the District of Columbia. 






INDEX TO BRIEF 


Subject Index 

Jurisdictional Statement.. 

Statement of the Case. 

Statement of Points...... 

Summary of Argument.. 

Argument ___ 

Conclusion....1 

Table of Cases 

Argonne Apartment House Company vs. Garrisoni 

59 App. D. C. 370, 42 F. 2d 605___ 

Bennett vs. Washington Terminal Co., 55 App. D. C^ 

Ilf, 2 F. 2d 913—...-...-_ r 

Chesapeake & Ohio Ry. vs. Martin, 283 U. S. 209 
Collins vs. District of Columbia, 60 App. D. C. 100, 

48 F. 2d 1012.L 

Gunning vs. Cooley, 281 U. S. 90.. . 

Illinois Surety Co. vs. Standard Underground Cable 

Co., 238 Fed. 546_ 

Lovett vs. Scott, 238, Mass. 541, 122 N. E. 646. 

McGrimley vs. Jamison, 297 Mass. 280, 8 N. E. 2d 752 

Norguet vs. Paramount Worsted Mills, 177 Fed. 970. 

Samuel vs. George Weidemann Co., 295 Fed. 314. 

Southern Ry. Co. vs. Derr, 240 Fed. 73, 75- 

Whalen vs. Mutrie,Z47 Mass. 316, 142 N. E. 45 .i 





















INDEX TO APPENDIX 


Original Print 

Pleadings, Docket Entries, etc.— 

Complaint _ 1 1 

Answer _ 4 3 

Defendant’s prayer for instructed ver¬ 
dict: denied—. 24 6 

Verdict and judgment.. 25 7 

Defendant’s motion to set aside_ 26 7 

Order overruling defendant’s motion to 
set aside_ 29 8 

Memorandum opinion of court. 27 8 

Statement of points upon which defend¬ 
ant will rely on appeal. 34 10 

Evidence Adduced at Trial— 

Ruth A. Shepard_ 8 11 

Leo M. Murphy (deposition)- 13 13 

Penelope McLean (deposition)-- 17 18 

Malcolm J. McLean (deposition)... 19 22 

Charles Godfrey (deposition). 21 26 

Samuel J. McWilliams.--- 31 30 




















BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United 
States District Court for the District of Columbia en¬ 
tered upon the verdict of a jury awarding $4,500 and 

I 

$3,000, respectively, to Ruth A. Shepard, a minor, and 
George T. Shepard, her father, appellees in an ajction 
against appellant to recover for damages resulting from 
personal injuries to said Ruth A. Shepard in an automo¬ 
bile accident alleged to have been caused by the negli¬ 
gence of appellant. The amount claimed in the petition 
by each appellee exceeds $1,000 and jurisdiction iiji the 
lower court is derived under Title 18, Section 44, qf the 
Code of Laws for the District of Columbia. This jcourt 
has jurisdiction of this appeal under the provisions of 
Title 18, Section 26, of said Code. Original jurisdiction 
in the trial court is alleged at page 1 in the complaint. 
(App. 1). 


STATEMENT OF THE CASE. 

The appellant resides at 5730 First Street, N[. W., 
Washington, D. C. The appellees live in the city of New 
London, state of Connecticut. The accident here involved 
occurred about 4:30 o’clock in the afternoon of August 
20, 1938, at the intersection of Sever and North Russell 
Streets in the city of Plymouth, Commonwealth of Massa- 
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chusetts. North Russell Street is a main highway run¬ 
ning from east to west and Sever Street runs north from 
said intersection. Appellee Ruth A. Shepard, a minor, 
at the time of the accident was a guest passenger riding 
westward on Russell Street in a Buick sedan driven by 
Mary Curtin, a minor. (App. 1). The appellant was driv¬ 
ing a Packard sedan northward out of a parking lot into 
Russell Street. The two automobiles collided in said in¬ 
tersection. Appellee, Ruth A. Shepard, testified at the 
trial (App. 1|, R. 8), but offered no version of the acci¬ 
dent, except that she was the guest of Miss Mary Curtin 
who was driving the car in which they were riding. That 
they drove west up Russell Street and into the intersec¬ 
tion in question at a speed not in excess of 15 miles per 
hour. That she was on the lookout for cars as they ap¬ 
proached the intersection and saw none. That when they 
were about three-quarters of the way past Sever Street 
she heard something that “sounded like an explosion”— 
from then on she knew nothing for 18 days. 

Mrs. Penelope McLean who lives at No. 17 South 
Russell Street, one block south of the intersection and 
was looking from her upstairs window saw the cars col¬ 
lide. She testified in a deposition offered by appellees 
(App. tflg R. 17) that the two cars came together about 
the middle of the intersection and that the appellant’s 
car hit the Curtin car. 

Malcolm J. McLean, husband of Penelope McLean, 
saw the collision from the same location as his wife. In 
his deposition, offered by appellees (App. 2J; R. 19), he 





testified that he saw the appellant’s car in the parking 
space traveling at about 10 or 12 miles per hour. ]That 
thereafter he saw the crash about the center of the in¬ 
tersection. That the appellant’s car “ran into” the Curtin 


car. 

The testimony for the appellant (App. 3$ R. 31) 
tended to show that he, accompanied by his wife, drove 
into Plymouth, Massachusetts, in his automobile, a Pack¬ 
ard sedan, on the afternoon of August 20, 1928. That 
he was a stranger in said city and inadvertently drove 
into said parking space at its south end from South iRus- 
sell Street, a dead-end street. That having stopped inside 
of said space to turn around, he noted an exit to the rjorth 
and decided to drive out at that end of the lot. Jlhat 
he drove towards said north exit, but was unable tq see 
down Russell Street, to his right, on account of a lf>rick 
pillar, an elm tree, some shrubbery, and the police ijead- 
quarters building; also because of a turn towards the 
south in said street beginning about 100 feet east of the 
exit. That appellant drove into said exit and stopped at 
the south curb line of Russell Street. ( Ap p—p p. 3/), |-34T). 
That from this point he looked east and west in Rijssell 
Street and north up Sever Street and saw no car^ ap¬ 
proaching from any direction. That thereupon he cjlrove 
slowly forward, with car in second gear, moving about 
five or six miles per hour, and when about eight feet 
into Russell Street the car in which appellee was riding 
flashed suddenly around said curve from the east travel¬ 
ing at 35 or 40 miles per hour. (App. 30, “Q A-h3). That 
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the appellant immediately stopped his car while still on 
the south side of the center or middle line of the travelled 
part of said street. (App^- SO, Q = A 10 -). That the Curtin 
car veered slightly to the north, but did not slacken its 
speed and the two cars collided in the intersection; the 
Curtin car bounding up, forward, and past the front of 
appellant’s car, and into a telephone pole on the north 
curb line of Russell Street about 15 feet west of the in¬ 
tersection. (App. 35). 

Charles Godfrey witnessed the accident while sitting 
in a chair in his front yard at No. 11 North Russell Street; 
said yard being at the northeast corner of said intersec¬ 
tion. His testimony in a deposition offered by the ap¬ 
pellant (App. 2ft; R. 21) supports, in all material respects, 
the testimony given by the appellant and will be re¬ 
ferred to in the argument. 

Testimony on the question of damages suffered and 
expenses incurred by appellees as result of the accident 
was offered at the hearing. Appellant moved for a di¬ 
rected verdict at the close of plaintiff’s case, and at the 
close of the entire case. Both motions were overruled by 
the court. The jury returned a verdict against the ap¬ 
pellant, which appellant challenged in a motion to set 
aside (App. R. 2&). The court overruled said motion 
and entered judgment upon the verdict. (App. fi; R. 29). 
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STATEMENT OF POINTS. 

I 

1. The court erred in overruling appellant’s mdtion 
for a directed verdict at the close of plaintiff’s testimony. 

2. The court erred in denying appellant’s prayer for 
a directed verdict at the close of all of the evidence. 

I 

3. The court erred in entering judgment in fav<j>r of 
the plaintiff, severally, and against the defendant. I 

4. The court erred in overruling the defendant’s mo- 

I 

tion to set aside the judgment, and to grant a new trial. 

I 

I 

I 

I 

SUMMARY OF ARGUMENT. I 

POINT 1. The appellees’ evidence wholly fails to 
show negligence on the part of appellant. No witness 
testified accusing the appellant of misconduct in the op¬ 
eration of his motor car. Or that he drove it at ah ex- 

I 

cessive rate of speed. Or that he failed to keep it under 

i 

control. Or that he failed to keep a proper lookoiit for 
approaching cars. Or that he failed to slow down orj stop 
at intersections in order to avoid accidents. Or thpt he 

I 

entered said intersection in violation of the laws <# the 
Commonwealth of Massachusetts. Or that the Curtin car 
entered the intersection before or “at approximately the 
same instant” as appellant’s car entered, so as to mike it 
appellant’s duty to yield the right of way to said cir, as 
provided under Chapter 89, section 8, of the General 
Laws of Massachusetts. 
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POINT 2. The undisputed evidence shows that the 
appellant exercised the utmost due care. That he drove 
his automobile at a moderate rate of speed. That he kept 
it under complete control. That he looked for approaching 
cars before entering the intersection. That he stopped his 
car at the edge of the intersection and only entered it 
when no other car was in sight. That he entered the in¬ 
tersection at a slow rate of speed before the Curtin car, 
and while the latter was some distance to his right in 
North Russell Street, and stopped the instant the Curtin 
car came in sight. That he stopped his car south of the 
middle line of North Russell Street (App. 30, 3<) and not 
in west bound traffic lane where the Curtin car should 
have been traveling. 
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ARGUMENT. 

Appellees’ evidence on the issue of negligence j con¬ 
sists of some photographs of the intersection and caifs in¬ 
volved in the accident, an extract from the road la\ys of 
Massachusetts, the oral testimony of Ruth A. Shepard, 
and the depositions of Police Sergeant Leo 3^, Mijrphy 
(AppPjrfS; R. 13), Mrs. Penelope McLean (App. 2F; it 17) 
and Malcolm J. McLean, her husband (App. 2* R.j 19). 
The testimony of Ruth A. Shepard need not ex¬ 
amined here, inasmuch as she was rendered unconscious 
by the accident and gives no helpful account of it. j Ser¬ 
geant Murphy did not see the accident and his testimony 
is without point in the issue. Mrs. Penelope McLean 
testified that, looking from her window, she saw bc[th of 
the cars before and during the collision. When asked 
by counsel the question (Q. 14): “Will you describe 
how the two cars collided together?” She answered: 

“As near as I can tell, one was coming up ^outh 
Russell Street, and the other was coming through 
the Parking Space, and came together about the mid¬ 
dle of the intersection; he hit her. I could see the 
Curtin car wave over and bang into the post; if the 
post wasn’t there it would have tipped over.” 

Malcolm J. McLean testified that he saw the appel¬ 
lant’s car when it was about one car length in the parking 
space from South Russell Street and that it was traveling 
about 10 or 12 miles per hour. [He estimated the| dis¬ 
tance across the parking space to be about 140 feet.]! His 
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testimony, telling what he saw of the accident, follows in 
these questions and answers in his deposition (App. 26): 

Q.10. Did you see a car coming up North Russell 
Street? 

A. I didn’t see the Curtin car until the crash, and 
I saw both cars in the intersection during the crash. 
Q.ll. At what point in the street did the two cars 
come together? 

A. Just about the center of the intersection. 

Q.12. What part of the Curtin car came against the 
McWilliams car? 

A. It didn’t come against the McWilliams car—Mc¬ 
Williams’ car ran into the side of her car. 

Q.13. What happened to the Curtin Car? 

A. When he ran into the Curtin car, it was the first 
time I noticed the Curtin car; the Curtin car raised 
up and it was tossed into a telephone pole and stopped 
dead right there. 


POINT 1. 

Appellees have not proven negligence. At most, 
eliminating the driver of the Curtin car from the picture, 
the evidence shows no more than the collision of two auto¬ 
mobiles without fixing the blame. This showing is in¬ 
sufficient to establish negligence. Whalen v. Mutrie, ^47 
Mass. 316, 142 N. E. 45; Lovett v. Scott, 23Q,Mass. 541, 122 
N. E. 646; McGrimley v. Jamison, 297 Mass. 280, 8 N. E. 2d 
752. Negligence cannot be presumed; it is a matter of 
proof to be established by competent evidence and the 
burden of establishing it is upon the complaining party. 
Bennett v. Washington Terminal Co., 55 App. D. C. llD, 2 
F. 2d 913; Argonne Apartment House Company v. Gar¬ 
rison, 59 App. D. C. 370, 42 F. 2d 605; Collins v. District 
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of Columbia, 60 App. D. C. 100, 48 F. 2d 1012. also: 
Gunning v. Cooley, 281 U. S. 90. 

It is clear that the court erred in its ruling on Point 
1. The evidence establishes no facts from whicbl a jury 
could determine responsibility for said accident. iji South¬ 
ern Ry. Co. v. Derr, 240 Fed. 73, 75, the court skid: 

“* * * A case may not be submitted to jhe jury 
where there is at most only a balanced probability 
that actionable negligence existed.” 

POINT 2. | 

In answer to appellees’ evidence and in complete ref¬ 
utation of any and all inferences of neglect on tjhe part 
of the appellant is the evidence of Charles L. Godfrey 
who testified clearly and frankly on all points 4t issue. 
Godfrey was a stranger to the appellant. He lived on 
North Russell Street adjoining the intersection. He was 
sitting on his terrace looking down over the intersection, 
and the questions and answers set out below tell Vhat he 
saw. 

i 

Q.ll. When did you first see the Curtin c4r com¬ 
ing west on North Russell Street. 

A. I noticed the car coming up the hill rather fast, 
and the next thing I heard a crash. * * * 

Q.12. Did you form an estimate as to the speed! of the 
Curtin car while it remained in your view? 

A. Yes. 

Q.13. How fast would you say the car was going im¬ 
mediately before the accident? 

A. I should say it was going 35 or 40, if not more. 
Q.14. Did you see the car known as the McWilliams 
car before the accident? 

A. Yes, sir. 
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Q.15. Where did you first see it and in what direc¬ 
tion was it traveling? 

A. It was coming through the County Parking Space 
and it stopped, and then it had just started slowly to 
come forward and then the crash. 

Q.16. Could you give us an estimate as to the dis¬ 
tance the car entered North Russell Street from the 
Parking Space? 

A. I should say about 1/3 of the street. 

Q.17. Is it fair to say that if the street measures 24 
feet wide, that the McWilliams car entered from the 
Parkway on to North Russell Street, a matter of 7 
to 8 feet. 

A. Yes. 

Q.18. From the time you say the McWilliams car 
stopped in the Parking Space and slowly entered 
North Russell Street, a distance of 7 or 8 feet, how 
fast was that car moving? A. I should say 5 or 6 
miles an hour. 

Q.19. At any time as you observed the accident was 
the McWilliams car beyond the centre of the travelled 
way on North Russell Street? 

A. No. 

The above testimony is positive and to the point. It 
was not contradicted by any witness or brought in ques¬ 
tion by cross examination. It answers all questions, if 
any, left uncertain by the plaintiffs’ evidence and nega¬ 
tives all inferences of negligence on the part of the 
appellant. Being a stranger to the appellant and disin¬ 
terested in the controversies, his testimony cannot be 
ignored or rejected. Chesapeake & Ohio Ry. v. Martin, 283 
U. S. 209; Illinois Surety Co. v. Standard Underground 
Cable Co., 238 Fed. 546; Norguet v. Paramount Worsted 
Mills, 177 Fed. 970; Samuel v. George Weidemann Co., 295 
Fed. 314. 


Conclusion. 


It is clear from the showing made that the couft erred 
in its rulings on both points 1 and 2; from v^hich it 
follows that the appellant should be sustained on all as¬ 
signments, and the judgment of the lower court reversed. 

. 

Respectfully submitted, 

Samuel J. McWilliams, 

5730 First Street, N. pT., 
Washington, D. C., 

Pro Se. I 





APPENDIX. 


[R. 1] Complaint. 

(For Personal Injuries by Automobile Passenger.) 

1. The jurisdiction of the Court is derived fronji Title 
18, Chapter 3, Section 44, of the Code of Law (1929) for 
the District of Columbia. 

2. On August 20th, 1938, about 4:15 o’clock P. M. 
the plaintiff, Ruth A. Shepard, a minor, about iwenty 
years of age, was a guest riding in an automobile being op¬ 
erated by Mary Curtin in a westerly direction on Russell 
Street in the City of Plymouth, State of Massachusetts, 
toward Allerton Street when said automobile was cfollided 
with by an automobile which was owned and theft oper¬ 
ated by the defendant, Samuel J. McWilliams, and \yas be¬ 
ing operated at the time and place in a northerly direction 
into Russell Street at a point near the Police Station on 
Russell Street, in a negligent, careless, reckless and wan¬ 
ton manner, and as a result of which negligent operation 
on the part of the said defendant said collision occurred 
and said plaintiff sustained severe and permanent injuries. 

3. The automobile operated by said defendanft, Sam¬ 
uel J. McWilliams, was negligently operated at a fast and 
excessive rate of speed without keeping the sam£ under 
proper control and without keeping a reasonable |ookout, 
without slowing down or stopping said automobile in time 
to avoid said collision when entering an intersecting block 
on the highway in a reckless manner and negligently fail¬ 
ing to yield the right-of-way to the automobile ih which 
plaintiff was riding which was on a main thorough-fare 
and which was on its right at said intersection, and de- 
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fendant negligently failed to stop said automobile when 
he saw or in the exercise of due care should have seen the 
automobile in which the plaintiff was riding in time to 
have avoided said collision by the exercise of due care on 
his part all in violation of the Statute Laws of the State of 
Massachusetts then and there in full force and effect. 

4. By reason of said collision plaintiff was thrown 
violently from the automobile in which she was riding to 
the street striking her head, chest and limbs against the 
street and she sustained a severe concussion of the brain 
which rendered her unconscious and delirious for a long 
period of time and which has permanently impaired her 
mental faculties to the extent of causing her to suffer 
from nausea, headaches and dizziness from which she will 
continue to suffer in the future and her nervous system 
was severely shocked and permanently impaired and she 
sustained a fracture of her left shoulder and arm with 
permanent impairment of the use thereof and other ex¬ 
ternal and internal injuries, she was bruised and con¬ 
tused about her face, nose and eyes with a severe lacera¬ 
tion near the right eye requiring many sutures and re¬ 
sulting in a permanent scar and disfigurement of her face 
and permanent injuries to both eyes and she was required 
to be kept in a hospital for a long period of time and she 
suffered and will continue in the future to suffer great 
physical and mental pain and anguish and her physical 
development has been retarded as a result of said injuries, 
all to her damage in the sum of Twenty-five Thousand 
($25,000) Dollars. 


3 ! 

I 

5. The plaintiff, George T. Shepard, who brings this 
suit individually for and on his own behalf, in addition to 
bringing it as the next friend of the said minor, Rujh A. 
Shepard, incurred substantial expenses in connection with 
the treatment of the said minor plaintiff for medical,! sur¬ 
gical, hospital, x-ray, medicines and nursing expense, in 
the approximate amount of $3,250 and sustained and will 
in the future sustain the loss of the services and future 

i 

earnings of the said minor plaintiff, all to said plaiiitiff’s 
damage in the sum of Ten Thousand ($10,000) Dollars. 

Wherefore the plaintiff, Ruth A. Shepard, a njiinor, 
by George T. Shepard, her father and next frienc|, de¬ 
mands judgment against said defendant in the amount of 
Twenty-five Thousand ($25,000) Dollars, besides cbsts. 

I 

I 

Wherefore the plaintiff, George T. Shepard, individ- 

i 

ually demands judgment against said defendant in th£ sum 
of Ten Thousand ($10,000) Dollars. 

Burton A. McGann, 

1416 “F” Street, N. jw., 
Washington, D. C., i 

Attorney for Plaintiff. 

[R. 4] Answer. 

Comes now the above named defendant and for an¬ 
swer to the complaint says: 

I 

I 

i. ! 

As to the Claim of Ruth A. Shepard. 

1. Defendant admits the jurisdiction of the cburt as 
alleged in paragraph 1 of the complaint. 
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2. Defendant is without knowledge or information 
sufficient to form a belief: 

(a) As to the age of plaintiff, Ruth A. Shepard, 
as alleged in paragraph 2 of the complaint. 

(b) As to the truth of the averments contained 
in paragraph 4 of the complaint relating to the physi¬ 
cal and mental condition of plaintiff Ruth A. Shepard. 

3. Defendant denies, as alleged in paragraph 2 of the 
complaint, that on August 20, 1938, he was operating an 
automobile in the City of Plymouth, State of Mas¬ 
sachusetts, in a southerly direction into Russell Street 
at a point near the Police Station on Russell Street, or 
that the automobile defendant was driving collided with 
the automobile in which plaintiff Ruth A. Shepard then 
and there was riding; but alleges the facts to be that 
defendant on said date was operating an automobile in a 
northerly direction at the place above described, and that 
the automobile in which plaintiff Ruth A. Shepard was 
riding ran against the automobile of defendant. Defendant 
denies that at the time and place referred to above he 
was operating his automobile in a negligent, careless, 
reckless, or wanton manner, and denies that the collision 
of the automobile in which plaintiff Ruth A. Shepard was 
then and there riding with the automobile of defendant 
was due to any negligence whatever on the part of de¬ 
fendant. 

4. Defendant denies, as alleged in paragraph 3 of the 
complaint, that he operated his automobile at the time 
and place therein referred to at a fast or excessive rate 
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of speed, or without keeping the same under proper con¬ 
trol, or without keeping a reasonable lookout, or without 
slowing down or stopping said automobile in time to! avoid 
said collision, or that he recklessly or negligently failed to 
yield the right of way to the automobile in which plaintiff 
Ruth A. Shepard was riding, or that he negligently 1 failed 
to stop said automobile when he saw, or in the exercise 
of due care should have seen, the automobile in wh^ch the 
plaintiff Ruth A. Shepard was riding, in time to have 
avoided said collision by the exercise of due care bn his 

i 

part, or that he operated his said automobile in violation 
of the statute laws of the State of Massachusetts. 

5. For further answer defendant says that thje com- 

I 

plaint of plaintiff Ruth A. Shepard fails to state a c^use of 
action against defendant. 

* * * * * * * I * 

[Pleadings alleging contributory negligence deleted.] 

8. Defendant denies each and every allegation of the 
complaint o fthe said Ruth A. Shepard except s|uch as 
are herein specifically admitted to be true. 

n. 

Complaint of George T. Shepard , Individually. 

I 

As to the complaint of plaintiff George T. Shepard, 
individually, as alleged in paragraph 5 of the complaint, 
defendant says: | 

I 

1. That by reference, paragraphs 1 to 7, both inclu¬ 
sive, of this answer in respect to the claim of plaintiff 

Ruth A. Shepard, are adopted and made a part of this 

I 

I 

f 

I 

I 
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section of the answer which pertains to the claim of plain¬ 
tiff, George T. Shepard, individually. 

2. Defendant says he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
averments contained in paragraph 5 of the complaint which 
alleges the claim of plaintiff, George T. Shepard, in¬ 
dividually, for medical, surgical, hospital, X-ray, medicine 
and nursing expenses, alleged to have been incurred in 
connection with the treatment of plaintiff Ruth A. Shep¬ 
ard’s injuries; but says, however, that the complaint fails 
to state a cause of action therefor. 

3. Defendant denies each and every allegation of the 
complaint of plaintiff George T. Shepard, individually, 
except such as are herein specifically admitted to be true 

III. 

Wherefore, defendant prays judgment dismissing the 
complaint, with costs. 

Hugh Carnes Smith, 
Attorney for Defendant. 


[R. 24] Defendant’s Prayer for Instruction to 

Jury. 

No. 1. 

The Jury are instructed that their verdict shall be 
for the defendant. 

Denied. 


Pine, J. 
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[R. 25] Verdict and Judgment. 

This cause having come on for hearing on thJe 21st 
day of January, 1941, before the Court and a jury <jf good 
and lawful persons of this district, towit: 

(Names omitted.) 

ik 4c 4c 4> 4c * 4c 4c 

and after this cause is heard and given to the jjiry in 
charge, they upon their oath say this 23rd day of January, 
1941, that they find the issues aforesaid in favor of the 
plaintiffs and that the money payable to him by tjhe de¬ 
fendant by reason of the premises is the sum of $4^500 to 
plaintiff No. 1 and $3,000 to the plaintiff No. 2. 

Wherefore, it is adjudged that the plaintiff recover of 
the said defendant the sum of $4,500 payable to plaintiff 
No. 1 and $3,000 payable to plaintiff No. 2, together with 
costs. 

By direction of Justice Pine. 

Charles E. Stewart, 

Clerk, 

By Houston S. Park, ^Jr., 
Assistant Clerk. 


[R. 26] Defendant’s Motion to Set Aside Verdict 

and Judgment. 

Now comes the defendant, pro se, in the abqve-en- 
titled cause, and moves the Court to set aside the Wdict 
of the jury and the judgment entered thereon, and tp enter 
judgment in his favor in accordance with his motiop for a 
directed verdict at the close of all the evidence, or, if de¬ 
nied, to grant a new trial, on the grounds that: 
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1. The Court erred in denying the defendant’s prayer 
No. 1, made at the close of the evidence, to instruct the 
jury to return a verdict for the defendant. 

2. The Court erred in denying the motion of the de¬ 
fendant, made at the close of the evidence offered by the 
plaintiffs, to direct a verdict for the defendant. 

3. The Court erred in admitting in evidence incom¬ 
petent and prejudicial testimony of the witness, Malcom 
McLean, offered by the plaintiffs by deposition, over the 
objection of the defendant, to the prejudice and injury to 
the rights of the defendant. 

4. The verdict is contrary to law. 

5. The verdict is contrary to the evidence and the 
weight of the evidence. 

6. For other causes apparent on the face of the 
record. 


[R. 29] Court’s Order Overruling Defendant’s 
Motion to Set Aside Verdict. 

Upon the coming on for hearing of the motion filed 
herein by the defendant on February 1, 1941, it is this 7th, 
day of March, 1941, ordered that said motion be, and the 
same is hereby denied. 

By direction of Justice Pine. 

[R. 27] Memorandum Opinion. 

Defendant moves the Court to set aside the verdict 
of the jury and the judgment entered thereon, and to en- 
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ter judgment in favor of defendant in accordance with his 
motion for a directed verdict at the close of all t^e evi¬ 
dence, or, if denied, to grant a new trial. 

The Motion to Set Aside Verdict and Judgment EMered 
for Plaintiffs and to Enter Judgment for Defendcmt. 

The accident, out of which this case arose, occurred in 
the intersection of N. Russell Street and Sever Street in 
Plymouth, Massachusetts. The plaintiff Ruth A. Shepard 
was riding in an automobile driven by a schoolmate in a 

i 

westerly direction on N. Russell Street at its intersection 
with Sever Street. The defendant was driving north 
from a parking lot into the same intersection. 

The plaintiffs offered evidence from which it would 
appear that the automobile in which plaintiff; Ruth 
Shepard was riding and defendant’s automobile ^ntered 
this intersection at approximately the same instant, and 
that the collision was proximately caused by defendant’s 
failure, upon entering this intersection, to grant thp right 
of way to the automobile in which the plaintiff was riding, 
which was entering the intersection from his right, in 
violation of the general laws of Massachusetts, defend¬ 
ant offered evidence in conflict with that offered b^ plain- 

j 

tiffs. Where uncertainty as to the existence of negligence 
arises because of a conflict in the testimony, the question 
is not one of law but one to be settled by the jury. 1 Fur¬ 
thermore, in determining whether this motion shiuld be 
granted or denied, it is the duty of the Court to cpnstrue 

1 Gunning v. Cooley, 281 U. S. 90. 94. 
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the evidence most favorable to plaintiffs and give them the 
full effect of every legitimate inference therefrom. 2 So 
construed, there appears sufficient to warrant a finding 
by the jury that defendant was negligent. 

Accordingly, the motion to set aside the verdict and 
judgment and to enter judgment in favor of defendant is 
denied. 

Motion for New Trial. 

There appear to be no grounds justifying the granting 
of the motion for a new trial. Accordingly, said motion is 
denied. 

David A. Pine, 

Justice. 

March 7, 1941. 


[R. 34] Statement of Points upon Which 
Defendant Will Rely on Appeal. 

In prosecuting his appeal in the above-entitled cause, 
the defendant will rely on the following points: 

1. The Court erred in overruling the defendant’s 
motion for a directed verdict, made at the close of the 
plaintiffs’ testimony. 

2. The Court erred in overruling the defendant’s 
prayer for instruction to the jury, No. 1, to wit, “The jury 
are instructed that their verdict shall be for the defend¬ 
ant.” 

2 Boaze v. Windridge & Handy, 70 App. D. C. 24; Jackson v. 
Capital Transit Co., 69 App. D. C. 147, 149; Schwartzman v. Lloyd, 
65 App. D. C. 216; Tobin v. Pennsylvania R. Co., 69 App. D. C. 262. 
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3. The Court erred in entering judgment in faVor of 

the plaintiffs, severally, and against the defendant. 

I 

4. The Court erred in overruling the defendant’s 
motion to set aside the judgment and to grant a new jtrial. 

Samuel J. McWilliams, Pro se, 
Defendant. 

[R. 8] Transcript from Testimony of Ruth Shepard, Who 
Was Sworn As a Witness and Testified in 

Behalf of Plaintiffs. j 

Examination by Mr. McGann. 

Q. Your full name is Ruth A. Shepard? A. Yes, 
sir. 

Q. And you are the plaintiff in this case? A. 1 am. 
Q. Where do you reside? A. In New London, J Con¬ 
necticut. | 

Q. Now directing your attention to August 20, 1938, 
which was the date of this accident, where were ydu on 
that date? A. On August 20, 1938, I was visiting my 
roommate, Mary Curtin, in Plymouth, Massachusetts 
Q. Just a minute—in whose car were you rifling? 
We were riding in Mary Curtin’s car—Dr. Curtin’s car, 
Mary was driving. 

Q. Where were you seated? A. I was seated in 
the front seat on the right hand side of Mary Curtii|. 

Q. What type of automobile was it? A. Buick Sjedan. 
Q. State where you were going? A. We had been 
shopping and we proceeded on one main street in a xforth- 
erly direction, and wanted to make north Russell street. 



12 


which was on our left, we had to come to a complete stop 
there on the main street in Plymouth. 

Q. What was the name of the street—do you recall? 
A. I believe it is Court street, I am not sure, well we 
came to a complete stop while traffic on our left passed, 
then we proceeded up North Main street in a westerly 
direction. 

By the Court. 

Q. Up what street? A. North Russell street in a 
westerly direction, we had, we were going about 15 miles 
an hour, because we had come to a complete stop on Main 
street, and we had come—we had proceeded on west about 
three-quarters of the way past Sever Street which was the 
intersection intersecting North Russell Street, but this 
intersection does not continue right on down as your dia¬ 
gram shows. That diagram looks that Sever street con¬ 
tinues right down into a parking space. That parking 
space is only a driveway. That Sever street is just an in¬ 
tersection intersecting one side of Russell street. 

By Mr. McGann. 

Q. Sever street just comes north from Russell street? 
A. Yes, we were about three-quarters of the way past 
Sever street, and I heard this, sounded like an explosion 
to me—from then on I knew nothing for eighteen days. 

Q. How fast would say this Miss Curtin was driv¬ 
ing? A. We weren’t going, I don’t believe more than 
fifteen miles an hour, if that. 

Q. Were you travelling in a westerly direction? A. 
Yes, sir, up North Russell street. 
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Q. Were you watching yourself? A. Well, you 
watching the road. 

Q. Yes? A. Yes, sir, I drive myself, and I was 
watching. Had I seen anything coming I would have told 
her. 

Q. As you approached this intersection did yoii ob¬ 
serve any cars? A. No, sir, I drive myself, and if there 

I 

was another car coming, I certainly would have warned 
her. 

Q. As you approached the intersection was therb any 

car in view? A. Nothing, there wasn’t any car any place. 

| — - 

I 

I 

[R. 13] Deposition of Sergeant Leo M. Murphy. ! 

DIRECT EXAMINATION—by Mr. Guthrie. 

Q.l. What is your name? A. Leo 
Q.2. Where do your reside? A. 35 Alden 
Plymouth, Massachusetts. 

Q.3. What is your occupation? A. Police 
connected with Plymouth Police Department. 

Q.4. How long have you been connected with the 
Police Service? A. 16 years. 

Q.5. Directing your attention to August 20thJ 1938, 
did you on that date, make a report of an automobile ac¬ 
cident involving the parties in this case? A. Yes,j I did. 
Q.6. Did you see the accident happen? A. I did not. 
Q.7. Did you visit the scene of the accident? A. I 

did. 

Q.8. How long after the accident? A. Lesb than 
five minutes. 
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Q.9. Where did the accident occur? A. Corner of 
Sever and North Russell Street. 

Q.10. Where did you come from immediately after 
the accident? A. The Police Station. 

Q.ll. Will you describe the location of the Police 
Station and the position of the accident, giving the loca¬ 
tion as best you can? A. Well I would say it is 100 feet 
from the scene of accident. 

Q.12. In what direction were the automobiles in¬ 
volved traveling? 

(Objection by Mr. Geogan because such evidence 
would be hearsay.) 

A. I don’t know. 

Q.13. In what direction was the car in which Plain¬ 
tiff was riding headed when you first saw it? 

(Objection by Mr. Geogan.) 

A. It was headed up North Russell Street, or what 
I would call West, as will appear by Plan No. 1 (Plan 
No. 1 drawn by Sergeant Murphy attached to Depositions 
by agreement of counsel.) 

(Objection by Mr. Geogan withdrawn.) 

Q.14. Is there an incline on North Russell Street, and 
if so, what is the nature of the incline or degree, just 
before point of accident? A. Yes, I would call it a 
gradual incline. 

Q.15. Explain the location of Sever Street with ref¬ 
erence to North Russell Street? A. Sever Street inter¬ 
sects North Russell Street, but does not cross it. It runs 
north from North Russell Street. 
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Q.16. Is there an incline on Sever Street running 
from North Russell Street? A. Yes, a sharp one. 

Q.17. Is there an incline on the traveled way Across 
the County Parking Space just before it reaches North 
Russell Street? A. I would not say so. 

Q.18. Whether or not the incline on Sever Street 

I 

begins at the edge of North Russell Street? A. Yek 

Q.19. Now Sergeant Murphy, will you tell us what 
you saw and what you did, upon arriving at the scene 
of the accident? 

Objection by Attorney Geogan. Withdrawn. 

A. I went out there with the ambulance and took a 
stretcher out and went over behind the Curtin car, be¬ 
tween the Curtin car and the curb, in the northweit cor¬ 
ner of the intersection, the body of a girl was layjng in 
gutter, feet uphill, head resting on edge of drainpipe. 
Placed her on stretcher and brought to ambulance. 1 A car 
was in centre of intersection blocking passage of ambu¬ 
lance. Asked who the operator was and Mr. McWilliams 
said he was. Told him to back his car up, which he did. 
Then took girl to hospital. 

Q.20. Do you know who this girl was? A. ^\ T ot at 
time, but later learned name of party. 

Q.21. Was Ruth Shepard the plaintiff? A. pTes. 

Q.22. Will you describe the position of both cars and 
their distances apart when you first appeared up<bn the 
scene? A. See Plan, cars were about 5 feet apart. 

Q.29. What was the type of McWilliams’ automo¬ 
bile? A. Packard Sedan. I don’t know the age of it, but 
to me it looked like an old-timer. 
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Q.30. What type of car was the Curtin car? A. 
Buick Sedan. 

Q.31. Will you describe the condition of the Curtin 
car as to any signs of an accident? A. The left side of the 
Curtin car was smashed in and the right side at the time 
I arrived there, the right front door was wide open. 

Q.32. Will you describe the condition of the McWil¬ 
liams car? A. The front end was smashed in. 

Q.33. Describe the condition of Miss Ruth Shepard 
from the time you first saw her up to the time you left 
her at the hospital? A. Unconscious, bleeding from 
head. 

Q.37. You say you did not see the accident, but did 
you have some talk with the defendant about how fast he 
was going just before the accident? 

Objected to by Attorney Geogan. 

A. I heard the crash and had some conversation 
with McWilliams and he made a statement that he was 
still in second gear when the cars came together. He said 
that his front left end was hooked to her rear end when 
cars stopped and he moved his wheel and it broke apart. 

Objection withdrawn. 

CROSS EXAMINATION BY ATTORNEY GEOGAN. 

Q.l. What is the width of North Russell Street at 
the point of the intersection with Sever Street? A. 24 
feet. 

Q.2. How wide is Sever Street as it intersects North 
Russell Street? A. I don’t know. 
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Q.3. An operator travelling in a westerly direction 
tn North Russell Street approaching Sever Street would 
or would not be driving up hill? A. He would be driv¬ 
ing up hill. j 

Q.4. At a point 200 feet east of the intersection of 
Russell and Sever Street, what degree of grade is there 
on North Russell Street, between those two points. A. 
I don’t know. j 

Q.5. Is the grade a pronounced grade between those 
two points? A. I would call it a gradual grade. 

Q.6. Would you say that between the points men¬ 
tioned in the previous question there was not a gride of 
at least 30 degrees? A. I don’t know. 

Q.7. Would a photograph taken today of the locality 
of the accident fairly picture the scene as it was it the 
time the accident happened? 

(Objected to by Mr. Guthrie.) 

A. The road has been re-surfaced within thi:p past 
year, as to the grade I couldn’t answer. 

Q.8. Would a photograph taken today show substan¬ 
tially the same conditions at the time of the accident? 

A. Yes. | 

| 

Q.9. An operator passing northerly from South 

i 

Russell to North Russell Street through the County Park- 

I 

ing Space, and approaching North Russell Street, would 
his view be obstructed by reason of a tree located [Ques¬ 
tion withdrawn). 

I 

New question: Please describe conditions aifid ob¬ 
jects in the immediate vicinity of the accident? j 


i 

i 
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A. A brick pillar, large tree, east of driver coming 
from County Parking Space, going across toward Sever 
Street. 

Q.10. Did you take the Plaintiff to the hospital? A. 
I did. 

Q.13. What time did this accident happen? A. 
4:35 P. M. 

Q. What day was it? A. Saturday, August 20, 1938. 

Q.14. What was the condition of the weather? A. A 
sunny afternoon, roads dry. 

Q.21. I show you what purports to be a picture taken 
of the Packard car; that’s it, you can look at it. In 
answer to a question on direct examination did you say 
“the front of the Packard car was smashed in”? A. I did. 

Q.22. I call your attention to a photograph, which, 
by the way, was taken after the accident, and ask you, if 
the picture shows in your opinion any damage to the 
front end, other than the bumper? A. I can’t see any. 

[R. 17] Deposition of Mrs. Penelope McLean. 

DIRECT EXAMINATION by Mr. Guthrie. 

Q.l. What is your name? A. Penelope McLean. 

Q.2. Where do you reside? A. 17 South Russell 
Street, Plymouth, Massachusetts. 

Q.3. How long have you lived there? A. Between 
fourteen and fifteen years. 

Q.4. Do you remember seeing an accident on August 
20, 1938, near your place? A. Yes. 

Q.5. Where were you at the time you saw this ac¬ 
cident? A. Standing at the window of my home. 
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Q.6. Is your home the upstair or the dowhstair 
part of that building? A. Upstairs. 

I 

Q.7. Does your house front on South Russell 
Street? A. Yes. 

Q.8. Does one side of your house front on a Parking 
Space? A. Yes. 

Q.9. Was a window in the upper part of this pouse 
facing on the Parking Space that you were standing at 
when the accident occurred? A. Yes. 

Q.10. Had you a clear view of South Russell ^treet, 
the Parking Space, North Russell Street, and the entrance 
to Sever Street, from that window? A. Yes. 

Q.ll. Why were you standing at the window af that 
particular time? A. I was waiting for my daughter to 
call up, as I was going to the hairdresser and was already 
to go. 

Q.12. What did you see while you were standing 
there? A. I saw this big car coming up South Rus- 
sell Street, and turned through the Parking Space; 1 saw 
the Curtin car coming up North Russell Street, and in an 
instant they both came together. 

Q.13. Did you see where the big car that went 
through the Parking Space and the other car cante to¬ 
gether? A. Yes, just about the middle of the inter¬ 
section. 

Q.14. Will you describe how the two cars collided to¬ 
gether? A. As near as I can tell, one was coming up 
South Russell Street, and the other was coming through 
the Parking Space, and came together about the middle 
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of the intersection; he hit her. I could see the Curtin 
car wave over and bang into the post; if the post wasn’t 
there it would have tipped over. 

Q.15. Did you then come downstairs and go to the 
place of the accident? A. Yes. 

Q.16. When you came downstairs and went over to 
see the accident, please tell us what you did see? A. I 
saw the girl lying in the gutter, by that time the officers 
were there. 

Q.17. Where was the Curtin car? A. When I got 
there the Curtin car was stopped by the post there; and 
the girl was lying in the gutter. 

Q.18. Where was the McWilliams car? A. Just at 
the edge of the Parking Space. 

Q.19. When you first saw the two cars they were to¬ 
gether, is that right? A. Yes. 

Q.20. When you went to the scene of the accident, 
they were some little distance apart? A. Yes. 

Q.21. Was the girl in the gutter conscious or un¬ 
conscious? A. Unconscious. 

Q.22. Did you see any blood or any signs of in¬ 
juries? A. There was a bump over her temple and some 
blood coming from that. 

Q.22. Did you see the driver of the McWilliams car? 
A. Yes. 

Q.23. Did you talk with him or hear him talk with 
anybody else? A. No. 

Q.24. Was there anybody in the McWilliams car? 
A. There was a lady in his car. 
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Q.25. Do you know who she was? A. Wei}, I 
don’t know, they said she was Mr. McWilliams’ Wife. 

CROSS EXAMINATION. 

| 

Q.l. You live in the upper tenement facing Scfuth 
Russell Street? A. Yes. | 

Q.2. What rooms in that tenement face east? A. 
Bathroom, kitchen, dining room and living room. 

I 

Q.3. Which room were you in when you saw the ac¬ 
cident? A. In the kitchen. I 

Q.4. Is the kitchen, of all the rooms you have itien- 
tioned, the nearest to South Russell Street? A. Noi 

Q.5. Is it the nearest, except the bathroom, to I'forth 
Russell Street? A. Yes. 

I 

Q.6. Is there a space between the rear of your 

I 

house and the rear of the house in back of you that I faces 
north? A. Yes. 

i 

Q.7. About fifty feet? A. I don’t believe it is quite 
fifty feet. 

Q.8. Is there a tenement to the rear of your house 
that faces North Russell Street? A. One cottage ijiouse. 

Q.9. Are there trees and high shrubbery to the east 
of the Parking Space? A. There is a big tree ri£ht at 
the corner of Parking Space on the side walk and shrub¬ 
bery in front of the Police Station. 

I 

Q.10. In August at the time this accident happened, 
the trees were all leaves and the shrubbery too? Al Yes. 

Q.ll. After the accident, did you ever atterjnpt to 
see how far you could look down North Russell Street 
from your kitchen? A. No, I don’t believe I did. 


i 
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Q.12. As a matter of fact from your kitchen window, 
assuming the leaves were on the trees and shrubbery, 
you couldn’t see much, if any, beyond the big tree you 
describe? A. No, I couldn’t see very far. 

Q.13. Then is it fair to say that you saw the Curtin 
car, which was involved in this accident, barely a fraction 
of a second before it happened? A. Yes, I think it is fair 
to say—I have never ridden in cars that my judgment of 
cars is not very good and that I really don’t know. 

Q.14. Were you wearing glasses at the time? A. 

Yes. 

Re-DIRECT EXAMINATION by Attorney Guthrie. 

Q.l. Is it not a fact that the branches on the tree are 
high up? A. Yes, I could see over the top of the cars. 


[R. 19] Deposition of Malcolm McLean. 

DIRECT EXAMINATION by Mr. Guthrie. 

Q.l. What is your name? A. Malcolm J. McLean. 

Q.2. Where do you live? A. 17 South Russell Street, 
Plymouth. 

Q.3. How long did you live there? A. Sixteen or 
seventeen years. 

Q.4. Do you remember an accident that happened on 
August 20, 1938? A. Yes. 

Q.5. Where were you at the time you first knew of 
the accident? A. Was in the house, had just got through 
shaving in the bathroom. 

Q.6. Where is the window, which side of the Street, 
from which you were looking? A. That’s the third 




23 


window on the East side from the North end. I ^ould 
see down South Russell Street, as far as the Bay, and 
North Russell Street, past the intersection 10 or 15 feet. 
I could look all over the Parking Space. 

Q.7. While you were standing at the windovjr did 
you see a car coming up South Russell Street? A. I did 
not. 

1 

Q.8. When did you see the car for the first time 
that crossed the Parking Space? A. It was about |a car 
length in the Parking Space when I first saw it, (}n its 
way across the Parking Space. 

Q.9. How fast was it travelling? A. I woulji say 
it was travelling about 10 or 12 miles an hour. I don’t 
know much about cars; I never drive, but do quite a lot 
of riding. I ride every day of my life. 

Q.10. Did you see a car coming up North Rbssell 
Street? A. I didn’t see the Curtin car until the crash, 
and I saw both cars in the intersection during the crash. 

Q.ll. At what point in the street did the twi cars 
come together? A. Just about the center of the intersec¬ 
tion. 

Q.12. What part of the Curtin car came against the 

McWilliam car? A. It didn’t come against the McWilliam 

i 

car—McWilliams’ car ran into the side of her car. 

Q.13. What happened to the Curtin car? A. |When 

I 

he ran into the Curtin car, it was the first time I nloticed 
the Curtin car; the Curtin car raised up and it was jtossed 
into a telephone pole and stopped dead right theije. 

Q.14. Whether or not the two cars were together at 
that time? A. I don’t think so. 


I 
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Q.15. Well, do you know? A. I couldn’t say. 

Q.16. What did you do if anything at that point? 
A. I ran over there; I knew somebody must have been 
injured by the crash, and I walked around the front end 
of the Curtin car, and this girl was lying unconscious in 
the gutter. I helped lift the girl on the stretcher and into 
the ambulance. 

Q.17. Was she bleeding? A. There was a small 
streak of blood from her temple. 

Q.18. Did you notice whether or not the Packard car 
picked up speed across the Parking Space? A. It did. 

Q.19. Whether or not it was pointed towards Sever 
Street? A. Yes. 

Q.20. Whether or not the McWilliams car or the Cur¬ 
tin car entered the intersection first? A. Practically at 
the intersection at the same time. 

CROSS EXAMINATION by Attorney Geogan. 

Q.l. What is your occupation? A. Railway car in¬ 
spector. 

Q.2. Do you work Saturday afternoon? A. Don’t 
work any afternoon. 

Q.3. How tall are you Mr. McLean? A. 5-11 1/2. 

Q.4. Were you standing in the kitchen? A. Yes. 

Q.5. Was your wife standing in the kitchen? A. 

Yes. 

Q.6. Were you both looking out the same window? 
A. No. 

Q.7. What window was your wife looking out? A. 
She was looking out the 4th window on the same side I 
was. 
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Q.8. Are there more than two windows on the east 
side of the kitchen? A. No. 

Q.9. Have sash curtains on your windows? A. j Yes. 

Q.10. On the day of the accident were the s 
drawn halfway? A. No. 

Q.ll. Did the side curtains on the kitchen window 
cover the whole bottom of the kitchen windows!? A. 
They do. 

Q.12. Do they extend from the bottom of the window 
to the top? A. Half way. 

Q.13. Two curtains attached to a rod? A. Yes. 

Q.14. I show you a diagram drawn by Sergeant 
Murphy. A. Yes. 

Q.15. Can you give me the approximate distance 
from the entrance into the Parking Space to the ^xit at 
North Kussell Street? A. I really don’t know, would have 
to take a guess, should say 140 feet. 

Q.16. Shortly after the accident happened, ahd you 
appeared on the scene did you find the McWilliams car 
near the intersection of the County Parking Spaqe and 
Russell Street? A. When I got over there the McWil¬ 
liams car was five feet away from the Curtin car, tyit not 
in the rear of it. 

Q.17. Was the McWilliams car moved while you 
were there? A. It was, yes. 

Q.18. How long after the accident? A. I’d sa^ 10 or 
15 minutes. 

Q.19. Do I understand you to say that you never 
drove a car in your life? A. No. 
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Q.20. When you shave, you take off your glasses, 
don’t you? A. Never wear them, only when reading. 

Q.21. Your’re wearing the glasses today and you’re 
not reading? A. I thought I’d need them. 

Q.22. And you weren’t wearing them at the time you 
saw the accident? A. No. 

Q.23. How old are you? A. Will be 62 my next 
birthday. 

Q.24. As a matter of fact, in August when the foli¬ 
age is in bloom, it’s difficult to see from your kitchen 
window beyond the big tree? A. It is. 


[R. 21] Deposition of Charles Godfrey. 

DIRECT EXAMINATION by Mr. Geogan. 

Q.l. Where do you live Mr. Godfrey? A. 11 North 
Russell Street, Plymouth. 

Q.2. How long have you lived in Plymouth? A. 
27 (twenty-seven years). 

Q.3. On August 20, 1938, did you witness an acci¬ 
dent on North Russell Street? A. I did. 

Q.4. On the corner of Sever and Russell Street? A. 

Yes. 

Q.5. Now I call your attention to this diagram (Plan 
of Sergeant Murphy) place a cross and sign your name as 
to where you were at the time of this accident? A. (Wit¬ 
ness has signed by cross indicating on Plan, where he was 
at time of accident.) 

Q.6. At the time of the accident were you on any 
street? A. No, sir. 
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Q.7. Where were you? A. Sitting on the top ter¬ 
race on the side of my home facing Russell Street. ! 

Q.8. At approximately how far from the scene ojf the 
accident? A. I should say I might be 50 or 60 feet. 

Q.9. Was there anything to obstruct your viejw or 
vision at the time of the accident? A. No, except ohe or 
two trees which are in my yard. 

Q.10. Did the trees interfere in any way of youif see¬ 
ing the accident? A. No. 

i 

Q.ll. When did you first see the Curtin car co)ming 

west on North Russell Street. A. I noticed the car com- 

* 

ing up the hill rather fast, and the next thing I he^rd a 
crash, and it was so loud I said “My God, what’s that” 
and I started to run down the hill. Just then this bundle 
came out of the car and as I got there to the car I lound 
it was this girl laying in the gutter. I immediately 1 went 
to the Police Station. 

I 

Q.12. Did you form an estimate as to the spded of 
the Curtin car while it remained in your view? A. Yes. 

Q.13. How fast would you say the car was goin^ im¬ 
mediately before the accident? A. I should say ij was 
going all of 35 or 40, if not more. 

Q.14. Did you see the car known as the McWilliams 
car before the accident? A. Yes, sir. j 

Q.15. Where did you first see it and in what (direc¬ 
tion was it travelling? A. It was coming througjh the 
County Parking Space and it stopped, and then it haji just 
started slowly to come forward and then the crash J 

Q.16. Could you give us an estimate as to the dis¬ 
tance the car entered North Russell Street from the Park¬ 
ing Space? A. I should say about 1/3 of the street 
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Q.17. Is it fair to say that if the street measures 24 
feet wide, that the McWilliams car entered from the Park¬ 
way on to North Russell Street, a matter of 7 or 8 
feet. A. Yes. 

Q.18. From the time you saw the McWilliams car 
stopped in the Parking Space and slowly entered North 
Russell Street, a distance of 7 or 8 feet, how fast was that 
car moving? A. I should say 5 or 6 miles an hour. 

Q.19. At any time as you observed the accident was 
the McWilliams car beyond the centre of the travelled 
way on North Russell Street? A. No. 

(Attorney Geogan submits diagram marked “Plan No. 

2 .”) 

Q.20. Will you indicate by marking the figure 5 
within a circle on this Plan as to where you say the con¬ 
tact of the cars happened? A. (Witness marks 5 on Plan 
of Mr. Godfrey.) 

CROSS Examination by Mr. Guthrie. 

. Q.l. Did you know Mr. McWilliams in this case? 
A. No. 

Q.2. Have you since met him? A. Yes. 

Q.3. Where did you first meet him? A. At my 
house about three o’clock in the morning. 

Q.4. On what day? A. It would be the next 
day after the accident. 

Q.5. Did you attend as a witness in his defense at 
his trial in Plymouth? A. Yes. 

Q.6. And have you since the day of that trial dis¬ 
cussed this case with anybody? A. Yes, with several 
parties at the Old Colony Club. 
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Q.7. Did you discuss it with McWilliams before 
the trial? A. Why, yes, to some extent. 

Q.8. Did you discuss it with McWilliams after the 
trial? A. I should say no. 

Q.9. Have you discussed with counsel for McWil¬ 
liams since the trial? A. No. 

Q.10. Are there not trees in front of your ]j>lace 
on North Russell Street? A. Yes. 

Q.ll. And are there not trees on the side of your 
place on Sever Street? A. Yes. 

Q.12. And these trees are Elm trees? A. YesJ tall 
Elm trees, 15 to 20 feet apart. 

Q.13. Now your top terrace would be how many feet 
above North Russell Street? A. It might be about 15 jfeet; 
from the road back I should say about 45 to 50 feeti 

Q.14. I ask you again how high your top teirace 
would be above North Russell Street? A. About 15 feet. 

Q.15. You became a friend of Mr. McWilliams? A. 
No. I 

Q.16. You are not a friend of Mr. McWilliams? A. 
Just an acquaintance. 

Q.17. Was he a guest at your home? A. N^>, he 
was a paying guest. 

Q.18. Was he a paying guest at your home previous 

I 

to the accident? A. No. 

Q.19. When did he become a paying guest at your 
place? and for how long? A. From the night of the ac¬ 
cident, and for 2 or 3 days, when he went to Washington. 

Q.20. Did he become a member of the Club to -\|vhich 
you belong? A. No. 
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Q.21. Was he your guest at the Club? A. No. 

Q.22. Did you visit your Club with him? A. I 
can’t say, he might have come in with me. 

Q.23. At what point was the Curtin car on No. Rus¬ 
sell Street when you first saw it? A. It was below my 
front gate coming up No. Russell Street. 

Q.24. How many feet below your front gate? A. 
Well I couldn’t say—about 10 feet. 

Q.25. Will you mark on your plan the position where 
you first saw the Curtin car? A. (Witness marks 6 
within a circle on Godfrey Plan.) 

Q.26. Will you mark on the Godfrey Plan a circle 
and put 7 in it showing where the McWilliams car was 
when you first saw it? A. (Witness marks 7 in the 
circle on Godfrey Plan.) 

RE-DIRECT EXAMINATION by Mr. Geogan. 

Q.l. How many years have you been operating an 
automobile? A. All of thirty. 

[R. 31] Statement of Portions of Evidence upon 

Behalf of the Defendant. 

Defendant, Samuel J. McWilliams, after the conclu¬ 
sion of the case made by the plaintiffs, and upon being 
sworn as a witness on his own behalf, testified in sub¬ 
stance as follows: 

My name is Samuel J. McWilliams, and I live at No. 
5730 First Street, N. W., Washington, D. C. I am the de¬ 
fendant in this case. In the afternoon of August 20, 1938, 
accompanied by my wife, I drove into Plymouth, Mas- 
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sachusetts, weary after a day’s drive by automobile. It 
was my first visit to that City and its streets, buildings, 
and landmarks were wholly strange to me. I soon fcjund 
myself driving south down Main Street in that City, slcfwly 
and in the direction of Plymouth Rock. I arrived opposite 
of the court house, which is grouped with Police Head¬ 
quarters and other public buildings in a site bounded: I on 
the North, by Russell Street running West and leading 
out of the City; East by Main Street; South by South kus- 
sell Street, one block in length; and West by a public park- 

i 

ing lot extending in the rear of Police Headquarter^ be¬ 
tween Russell Street and South Russell Street. I turned 
off from Main Street at South Russell Street and pro¬ 
ceeded West from that point, only to find that the street 
ended at the parking lot. I drove into the parking lot in¬ 
tending to turn round and retrace my course. I brought 
my car to a stop, as another car passed in front of me; go- 

i 

ing north and out of the parking lot into Russell Street, 
which attracted my attention to the exit in that direction. 
This North exit of the parking lot is some 15 feet in ^idth 
and marked by two brick pillars about four feet ^iigh, 
which stand on the South line of Russell Street, idime- 
diately to the right of the East pillar is a large elm tree, 
and between this tree and the Police Headquarters and 
adjacent buildings to its South is a growth of high slprub- 
bery which completely screened off all view from the exit 
looking East down Russell Street. Also, about 100 feet 
East of the exit, Russell Street turns Southward so tjiat a 
motor car, while that distance away and approaching on 
Russell Street from that direction, cannot be seen by a 
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driver coming out of the exit until the latter is some five 
or six feet into Russell Street. Immediately in front 
of this exit, and running North, is Sever Street, which 
intersects with Russell Street at this point. Noting the 
exit, I decided to drive out and up Sever Street. I started 
from a dead-stop, and drove between the two pillars at the 
South borderline of Russell Street, at which point—being 
unable to see more than approximately forty feet to my 
right down Russell Street because of the tree and shrub¬ 
bery, as well as the turn in that street, I again stopped 
my car and glanced to my left and right and saw no cars 
approaching from either direction. I then applied the 
power in the car and started forward in second-gear, and 
moved slowly at about five or six miles per hour, when, 
suddenly, the Curtin car flashed into view from the bend 
in Russell Street from the right, and travelling at the rate 
of thirty-five or forty miles per hour. I immediately ap¬ 
plied my brakes and stopped my car while still about eight 
feet into the street and on the south side of the center-line 
thereof. The Curtin car veered slightly to the right as it 
approached, but did not slacken its speed. That car 
struck the right front-bumper on my car—bouncing as it 
struck—and bounded forward in the direction in which it 
was going, West, in Rugse# Street, and into a telephone 
pole, which was about 13 West of the intersection of Sever 
Street. 

And thereupon the defendant rested his case. 

Samuel J. McWilliams, Pro Se, 
Defendant. 
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BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

i 

This is an appeal by Samuel J. McWilliams, defendant in 
the Court below, from a judgment entered upon the verdict 
of a Jury for the appellees in an action for personal in¬ 
juries sustained by the appellee, Ruth A. Shepard, a^ a re¬ 
sult of an automobile accident in the City of Plymouth, 
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State of Massachusetts, between the automobile owned and 
then being operated by the appellant, Samuel J. McWil¬ 
liams, and an automobile in which the appellee, Ruth A. 
Shepard, was riding as a guest passenger. The accident 
occurred on the 20th day of August, 1938, at about 4:30 
o’clock, P.M., in the afternoon of a clear day with dry 
roads. The appellee, Ruth A. Shepard, a resident of New 
London, in the State of Connecticut, was on this day visit¬ 
ing a college classmate, Mary Curtin, who resides in 
Plymouth. At the time of the accident Mary Curtin was 
driving a Buick Sedan, owned by her father, Dr. Curtin, 
and the appellee, Ruth A. Shepard, occupied the front seat 
alongside of the driver. The appellant, Samuel J. McWil¬ 
liams, of Washington, D. C., accompanied by his wife was 
also a visitor to Plymouth on the day of the accident and he 
was operating a Packard Sedan of which he was the owner. 

The automobile in which the appellee, Ruth A. Shepard, 
was riding was proceeding in a westerly direction on North 
Russell Street, a main highway running east and west, at 
a speed of approximately 15 miles per hour. At the place 
of the accident North Russell Street is intersected from the 
North by Sever Street and from the south there is no inter¬ 
secting or through street but a driveway about 15 feet in 
length leading from a Parking Space or Parking Lot which 
is in the rear of certain Public Buildings located at this 
point. The appellant, Samuel J. McWilliams, drove his 
Packard Sedan northward out of this Parking Lot onto 
North Russell Street and struck the Curtin automobile on 
its left side with such force that it was driven against a 
telephone pole at the northwest corner of this intersection 
where the Curtin automobile came to an immediate stop; 
if the telephone post had not been there the Curtin automo¬ 
bile would have turned over. As a result of the impact the 
Curtin automobile was practically demolished, the left side 
of said automobile being smashed in and the front bumper 
of the McWilliams automobile was smashed in. 
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SUMMARY OF ARGUMENT. 

I 

To preserve the continuity of argument appellee will fol¬ 
low the summary of argument contained in appellants 
brief. ! 

Point 1. 

i 

The evidence adduced on behalf of the appellees at this 
trial showed that the appellant, Samuel J. McWilliams, Was 
negligent in the operation of his automobile as follows : 

(a) Appellant failed to yield the right of way to an 

automobile entering an intersection on his righj at 
approximately the same instant in violation of !thc 
Legislation, Rules and Regulations relating! to 
Motor Vehicles in the Commonwealth of Massa¬ 
chusetts. I 

i 

j 

(b) Appellant entered the intersection without slow¬ 
ing down or stopping his automobile in time to 
avoid a collision. 

(c) Appellant entered the intersection at an unlawful 
and excessive rate of speed. 

i 

I 

i 

Point 2. 

The undisputed evidence does not show that the appel¬ 
lant exercised the utmost due care, as he contends, ip the 
operation of his automobile. The evidence offered oh be¬ 
half of appellees contradicts appellant’s evidence in bvery 
material point, as do the exhibits offered in evidence by the 
appellees, and showed that the appellant operated his auto¬ 
mobile in a negligent, wanton and reckless manner. 


I 
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ARGUMENT. 

The appellant’s Statement of Points No. 1 charges error 
of the District Court in denying appellant’s motion for a 
directed verdict at the close of appellee’s (plaintiff’s) testi¬ 
mony. The appellant’s motion for directed verdict made 
at the close of the appellee’s case was waived by the intro¬ 
duction of evidence on behalf of the appellant. 

McCave d Steen Co. v. Wilson, 209 U. S. 275, 28 S. 
Ct. 55S. 

Picard v. Smith, 59 App. D. C. 291, 40 F. 2d S03. 

District of Columbia v. Disney, 65 App. D. C. 13S, 81 
F. 2d 272. 

Appellant next argues Statement of Points No. 2 that the 
District Court committed error in overruling its motion for 
directed verdict made at the close of all the evidence. It 
has been many times held by this Court that a motion for 
directed verdict admits every fact in evidence tending to 
sustain it and it is the duty of the Court to construe the 
evidence most favorably to plaintiffs and to this end plain¬ 
tiff is entitled to the full effect of every legitimate infer¬ 
ence therefrom. If upon the evidence, so considered, rea¬ 
sonable men might differ, the case should go to the Jury. 

Jackson v. Capital Transit Co., 69 App. D. C. 147, 99 
F. 2d 380. 

Tobin v. Pennsylvania R. Co., 69 App. D. C. 262, 100 
F. 2d 435. 

Boaze v. Windridge & Handy, Inc., 70 App. D. C. 24, 
102 F. 2d 62S. 


AS TO NEGLIGENCE. 

The questions presented will be discussed in the order in 
which they appear in the Summary of Argument. 

The appellant’s motion is predicated upon two grounds: 
first, that there was not sufficient evidence of negligence on 
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the part of the appellant in the operation of his automobile 
to be submitted to the Jury, and secondly, that the undis¬ 
puted evidence shows that the appellant exercised the iut- 
most due care. 

Point 1. 

The testimony adduced on behalf of the appellees abun¬ 
dantly showed that the automobile in which the appellee, 
Ruth A. Shepard, was riding as a guest passenger entered 
this intersection, at least, at approximately the same in¬ 
stant that the appellant’s automobile did, if not much be¬ 
fore the appellant’s automobile entered. Hence, the Col¬ 
lision was proximately caused by the failure of appellant, 
upon entering this intersection, to grant the right of \vay 
to an automobile which had entered or entered at approxi¬ 
mately the same instant from his right, in violation of the 
RIGHT OF WAY AT INTERSECTING WAYS, M<|tor 
Vehicle Regulation, in the Commonwealth of Massachusetts. 
(Appellee’s App. 2) 

According to the testimony of the appellee, Ruth A. Shep¬ 
ard (Appellee’s App. 2), the automobile in which she 
was riding as a guest passenger was traveling on Nprth 
Russell Street, in Plymouth, Massachusetts, in a westerly 
direction, that this automobile had entered the intersection 
of Sever Street with North Russell Street and had Jpro- 
ceeded across said intersection approximately three-quar¬ 
ters of the way across when there was an explosion wjhich 
was the .collision of the impact. She further testified that 
the automobile in which she was riding was traveling about 
15 miles per hour, if that, and that she was watching the 
road and had she seen anvthing coming she would have 


warned the driver; the witness said: “there wasn’t 
car any place”. 


any 
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The testimony of Sergeant Leo M. Murphy, by deposi¬ 
tion (Appellee’s App. 4), corroborates that of the appel¬ 
lee, Ruth A. Shepard. The officer testified that the left 
side of the Curtin car was smashed in and that the front 
end of the McWilliams car was smashed in. This testimony 
tends to prove that the Curtin automobile entered the inter¬ 
section first because it had proceeded some distance in the 
intersection before it was struck on its left side by the front 
end of the McWilliams automobile, which was travelling in a 
northerly direction. 

The witness, Malcolm McLean, was asked the directed 
question (Appellee’s App. 10): 

Q. 20. Whether or not the McWilliams car or the 
Curtin car entered the intersection first ? 

A. Practically at the intersection at the same time. 

It is submitted that the evidence proves clearly that the 
Curtin automobile was the first to enter this intersection 
and therefore the appellant was negligent in that he failed 
to yield the right of way to an automobile entering an inter¬ 
section at approximately the same instant from his right. 

The testimony adduced on behalf of the appellees further 
tended to establish negligence on the part of the appellant, 
Samuel J. McWilliams, in that he entered this intersec¬ 
tion without slowing down or stopping his automobile in 
time to avoid a collision with an automobile travelling on 
a main highway and also that appellant entered the inter¬ 
section at an unlawful and excessive rate of speed. The 
witness, Malcolm McLean, for the appellees testified that 
the automobile being driven by the appellant proceeded 
across the Parking Space at a speed of 10 to 12 miles per 
hour, that the Packard (Appellant’s automobile) picked up 
speed as it drove across the Parking Space and that the de¬ 
fendant’s automobile ran into the side of her car and the 




Curtin car then raised up and it was tossed into a tele¬ 
phone pole and stopped dead right there. The witness, 
Mrs. Penelope McLean, testified that he hit her car and I 
could see the Curtin car wave over and bang into the pofet; 
if the post wasn’t there it would have tipped over. (Appel¬ 
lee’s App. 7). The Police Officer, Sergeant Leo M. Murphy, 
testified by deposition that the left side of the Curtis bar 
was smashed in and the front bumper of the McWilliams 
car was smashed in. 

From this cumulative testimony it is clear that the appel¬ 
lant, Samuel J. McWilliams, failed to slow down his auto¬ 
mobile or stop before entering this intersection (the \jrit- 
ness testified that the Packard picked up speed across jthe 
Parking Space) and shows further negligence in that!he 
entered said intersection at an unreasonable rate of spded, 
which is substantiated by the witness Malcolm McLean’s 
testimony (the defendant’s automobile ran into the side of 
her car and the Curtin car then raised up and was tossed 
into the telephone pole). At the place of this collision 
North Russell Street is but 24 feet wide and the driveway 
from which the appellant drove his automobile was but 15 
feet in width. The Appellee offered in evidence certain pic¬ 
tures taken immediately after the accident of the automobile 
in this collision. (Tr. 40 to 51 inclusive.) These pictures 
corroborate the testimony of Sergeant Murphy that the Jeft 
side of the Curtin car was smashed in. They further sl^ow 
that the Curtin automobile was practically demolished) by 
this accident, shows a clear imprint of the appellant’s fijont 
bumper in the left side of the Curtin automobile and a clear 
imprint of the telephone pole in the right side of the CuHin 
automobile. This clear imprint on the right side of the 
Curtin automobile showing where it was pressed against 
the telephone pole corroborates the testimony of Mrs. IPe- 
nelope McLean and Malcolm McLean that the Curtin apto- 
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mobile after being struck waved over and banged into the 
telephone post and stopped dead right there. That the 
Curtin automobile was driven sidewise after the impact 
into a telephone pole at the northwest corner of this inter¬ 
section would seem to refute any testimony that it was trav¬ 
elling at a fast rate of speed. Its forward momentum was 
immediately arrested and it was driven sidewise against 
the telephine pole where it came to an immediate and com¬ 
plete stop. That the appellant, Samuel J. McWilliams, was 
proceeding at a fast rate of speed is indisputable when it 
is considered that the Curtin automobile w’as practically 
demolished and it was struck with such force that it raised 
up and was tossed into a telephone pole. 

Point 2. 

Appellant contends that the undisputed evidence shows 
that he exercised due care. (Appellant’s Brief, p. 6.) That 
the witness for appellant, Charles Godfrey, completely 
refuted any and all inferences of neglect on the part of the 
appellant and that his testimony was not contradicted by 
any witness or brought in question by cross-examination. 
This witness testified (Appellant’s App. 26) that he noticed 
the Curtin automobile coming up the hill and the next thing 
I heard a crash, and it was so loud I said “My God, wdiat’s 
that” and I started to run down the hill. He estimated 
the speed of the Curtin automobile at 35 or 40 miles per 
hour, if not more. He also saw the McWilliams car before 
the accident (although this automobile was coming from a 
direction opposite to the point where he saw the Curtin 
automobile coming up the hill), coming through the County 
Parking Space; that it stopped, and had just started slowly 
to come forward and then the crash. This witness further 
testified that the McWilliams automobile only entered 1/3 
the distance into North Russell Street or only drove 7 or 8 
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feet into that street- That the McWilliams automobile was 
travelling at a speed of only 5 or 6 miles per hour and at 
no time was beyond the center of the travelled way on 
North Russell Street. 

This witness, Charles Godfrey, never saw this acci¬ 
dent. He testified, “I noticed the car coming up the hill 
rather fast, and the next thing I heard a crash, and it was 
so loud I said, “My God, what’s that * # # ” If he saw jhe 
accident he would not have had to ask ‘ ‘ What’s that ’ Tjiis 
witness never did explain how these cars came together !al- 
though he attempts to explain how fast each was traveling 
and describe every detailed movement of the McWilliams 
automobile prior to the accident. Further, no attemptj is 
made to explain how the Curtin automobile was struck on 
it’s left side and knocked into a telephone pole. 

It is submitted that the testimony of this witness (God¬ 
frey) was contradicted on every material point. As to phe 
speed the Curtin car was traveling, the appellee, Ruth A. 
Shepard, testified that the automobile in which she was i* id- 
ing was being operated at a speed of approximately 15 
miles per hour, if that. That the Curtin automobile was 
traveling at a very slow rate of speed is shown by the 
physical facts of the case. After the impact of the two 
automobiles the forward momentum of the Curtin aiito- 
mobile was arrested and it raised up and was tossed into a 
telephone pole at the northwest corner of the intersection 
and stopped right there. It was also testified that it would 
have turned over if the telephone pole was not there. This 
tends to prove that the momentum of the Appellant’s auto¬ 
mobile was far greater than that of the Curtin automobile 
and hence Appellant’s speed was much greater than fbat 
of the Curtin automobile. 

The witness, Charles Godfrey, further testified that the 
McWilliams automobile was at no time beyond the ien- 
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ter of the travelled way on North Russell Street. To refute 
this, consider the testimony of the Police Officer, Sergeant 
Leo M. Murphy, that when he arrived at the scene of the 
accident the McWilliams automobile was in the center of 
the intersection blocking passage of the ambulance, and that 
he told McWilliams to back his car up which he did. The 
officer further testified that the appellant, McWilliams, 
made a statement to him “That his front left end was 
hooked to her rear end when cars stopped and he moved his 
wheel and it broke apart.” (Appellee’s App. 6) The wit¬ 
ness, Mrs. Penelope McLean, testified that when she first 
saw the automobiles (after the accident) they were together. 
The Curtin automobile being stopped by the telephone pole. 
The witness, Malcolm McLean, testified that when he ar¬ 
rived at the scene of the accident the McWilliams car was 
five feet away from the Curtin car, but not in the rear of it. 

In order for the appellee, Ruth A. Shepard, to recover in 
this case it is not necessary under the Laws of the State of 
Massachusetts relating to Guest Passengers for her to es¬ 
tablish that the operator of the automobile in which she was 
riding, Mary Curtin, was free of negligence. Appellant in 
his argument makes no contention that the said Mary Cur¬ 
tin was negligent but predicates his whole argument on the 
fact that he was not negligent in the operation of his auto¬ 
mobile. However, out of an abundance of caution it might 
be well to cite the Massachusetts Law on this point as the 
Jury was instructed by the learned District Court Justice. 
The charge to the Jury was in substance that the issue tried 
in the District Court was not whether the automobile driven 
by Mary Curtin was driven in a negligent manner, and even 
if the said automobile operated by Mary Curtin was also 
negligent in any degree but the Jury further find from a 
fair preponderance of the evidence that the appellant in 
the operation of his automobile was negligent in any one or 
more of the respects charged against him and that as a re- 
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suit of his negligence the plaintiff was injured then your 
verdict must be for the plaintiff even if you find that Mary 
Curtin was also guilty of negligence which contributed to 
the accident. 

Ouillette v. Sheerin, 9 N. E. 2d 713, 297 Mass. 536. 

Bessey v. Salemme, 19 N. E. 2d 75,302 Mass. 188.' 

Lcveillee v. Wright, 15 N. E. 2d 247, 300 Mass. 382. 

CONCLUSION. 

It is respectfully submitted that there is no merit id the 
charge made by the appellant that the evidence as to| his 
negligence was insufficient to be submitted to the Jury and 
that the Judgment of the Court below was right and should 
be affirmed. 

Burton A. McGann, 
Attorney for Appellees , 
1416 F Street, N. W., 
Washington, D. C. ! 
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Tr. 52 Legislation, Rules and Regulations Relating 
to Motor Vehicles—October, 1939 

The Commonwealth of Massachusetts 

Page 106 

Right of Way at Intersecting Ways. 

Section 8. Every driver of a motor or other vehicle ap¬ 
proaching an intersection of any ways, * # * shall grant 
the right of way to a vehicle which has already entered such 
intersection, and every driver of a vehicle entering such 
an intersection shall grant the right of way to a vehicle so 
entering from his right at approximately the same instant. 


*####*##** 

EXCERPTS FROM TESTIMONY DESIGNATED BY 

APPELLEE. 

Tr. 8 Ruth A. Shepard. 

The appellee, Ruth Shepard, testified as follows: 

Testimony 

Q. Your full name is Ruth A. Shepard? A. Yes, sir. 
***####### 

Q. And you are the plaintiff in this case? A. I am. 

Q. Where do you reside? A. In Newr London, Connecti¬ 
cut. 

Q. Now* directing your attention to August 20,1938, which 
w’as the date of this accident, where w T ere you on that date? 
A. On August 20, 1938, I was visiting my roommate, Mary 
Curtin, in Plymouth, Massachusetts. 

**••**##** 

Q. Just a minute—in whose car were you riding? A. We 
w T ere riding in Mary Curtin’s car—Dr. Curtin’s car, Mary 
was driving. 
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Q. Where were you seated? A. I was seated in the front 
seat on the right hand side of Mary Curtin. 

Q. What type of automobile was it? A. Buick Sed4n. 

Q. State where you were going? A. We had been stop¬ 
ping and we proceeded on the main street in a Northerly 
direction, and wanted to make North Russell Street, which 
was on our left, we had to come to a complete stop theie on 
the main street in Plymouth. 

Q. What was the name of the street—do you recall? A. 
I believe it is Court Street, I am not sure, well we came to 
a complete stop while traffic on our left passed, then we 
proceeded up North Main Street in a westerly direction. 

By the Court. 

Q. Up what street? A. North Russell Street in a West¬ 
erly direction, we had, we were going about 15 milets an 
hour, because we had come to a complete stop on I^Iain 
Street, and we had come—we had proceeded on west about 
three-quarters of the way past Sever Street which was the 
intersection intersecting North Russell Street, but this in¬ 
tersection does not continue right on down as your diagram 
shows. That diagram looks that Sever Street continues 
right down into a parking space. That parking space is 
only a driveway. That Sever Street is just an intersection 
intersecting one side of Russell Street. 

Q. Sever Street just comes north from Russell Street? 
A. Yes, we were about three-quarters of the way past Soever 
Street, and I heard this, sounded like an explosion to me— 
from then on I knew nothing for eighteen days. 

Q. How fast would you say Miss Curtin was driving? A. 
We weren’t going, I don’t believe more than fifteen hiilcs 
an hour, if that. 

Q. Were you travelling in a westerly direction? A. Yes 
sir, up North Russell Street. 

Q. Were you watching yourself? A. Well, you rtiean 
watching the road. 

Q. Yes? A. Yes, sir, I drive myself, and I was watching. 
Had I seen anything coming I would have told her. 

I 
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Q. As you approached this intersection did you observe 
any cars? A. No, sir, I drive myself, and if there was an¬ 
other car coming, I certainly -would have warned her. 

Q. As you approached the intersection was there any 
car in view? A. Nothing, there wasn’t any car any place. 
****###*## 
Tr. 13 Deposition of Leo M. Murphy. 

Direct Examination 
By Mr. Guthrie: 

Q. 1. What is your name? A. Leo M. Murphy. 

Q. 2. Where do you reside? A. 35 Alden Street, Ply¬ 
mouth, Massachusetts. 

Q. 3. What is your occupation ? A. Police Sergeant, con¬ 
nected with Plymouth Police Department. 

Q. 4. How long have you been connected with the Police 
Service? A. 16 years. 

Q. 5. Directing your attention to August 20th, 193S, did 
you on that date, make a report of an automobile accident 
involving the parties in this case? A. Yes, I did. 

Q. 6. Did you see the accident happen? A. I did not. 

Q. 7. Did you visit the scene of the accident? A. I did. 

Q. 8. How long after the accident? A. Less than five 
minutes. 

Q. 9. Where did the accident occur? A. Corner of Sever 
and North Russell Street. 

Q. 10. Where did you come from immediately after the 
accident? A. The Police Station. 

Q. 11. Will you describe the location of the Police Sta¬ 
tion and the position of the accident, giving the location as 
best you can? A. Well I would say it is 100 feet from the 
scene of accident. 

Q. 12. In what direction were the automobiles involved 
traveling? 

(Objection by Mr. Geogan because such evidence would 
be hearsay.) 

A. I don’t know. 
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Q. 13. In what direction was the car in which Plaiijtiff 
was riding headed when you first saw it? A. It was headed 
up North Russell Street, or what I would call West, as will 
appear by Plan No. 1 (Plan No. 1 drawn by Sergeant Mur¬ 
phy attached to Depositions by agreement of counsel). 

Q. 14. Is there an incline on North Russell Street, and if 
so, what is the nature of the incline or degree, just beljore 
point of accident? A. Yes, I would call it a gradual incljine. 

Q. 15. Explain the location of Sever Street with refer¬ 
ence to North Russell Street? A. Sever Street intersects 
North Russell Street, but does not cross it. It runs mirth 
from North Russell Street. 

Q. 16. Is there an incline on Sever Street running from 
North Russell Street? A. Yes, a sharp one. 

Q. 17. Is there an incline on the travelled way acrossl the 
County Parking Space just before it reaches North Rus¬ 
sell Street? A. I would not say so. 

Q. 18. Whether or not the incline on Sever Street begins 
at the edge of North Russell Street? A. Yes. 

Q. 19. Now Sergeant Murphy, will you tell us what jyou 
saw and what you did, upon arriving at the scene of j the 
accident? A. I went out there with the ambulance and tjook 
a stretcher out and went over behind the Curtin car, be¬ 
tween the Curtin car and the curb, in the northwest corner 
of the intersection, the body of a girl was laying in gutter, 
feet uphill, head resting on edge of drainpipe. Placed her 
on stretcher and brought to ambulance. A car was in center 
of intersection blocking passage of ambulance. Asked jvho 
the operator was and Mr. McWilliams said he was. 'told 
him to back his car up, which he did. Then took giii to 
hospital. 

Q. 20. Do you know who this girl was? A. Not at time, 
but later learned name of part} 7 . 

Q. 21. Was Ruth Shepard the plaintiff? A. Yes. 

Q. 22. Will you describe the position of both cars jand 
their distances apart when you first appeared upon the 
scene? A. See Plan, cars were about 5 feet apart. 
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Q. 29. What was the type of McWilliams’ automobile? 
A. Packard Sedan. I don’t know’ the age of it, but to me it 
looked like an old-timer. 

Q. 30. What type of car w’as the Curtin car? A. Buick 
Sedan. 

Q. 31. Will you describe the condition of the Curtin car 
as to any signs of an accident? A. The left side of the 
Curtin car w’as smashed in and the right side at the time 
I arrived there, the right front door was u’ide open. 

Q. 32. Will you describe the condition of the McWilliams 
car? A. The front end w’as smashed in. 

Q. 33. Describe the condition of Miss Ruth Shepard from 
the time you first saw’ her up to the time you left her at the 
hospital? A. Unconscious, bleeding from head. 

Q. 37. You say you did not see the accident, but did you 
have some talk with the defendant about how’ fast he was 
going just before the accident? A. I heard the crash and 
had some conversation w’itli McWilliams and he made a 
statement that he was still in second gear when the cars 
came together. He said that his front left end was hooked 
to her rear end w’hen cars stopped and he moved his w’heel 
and it broke apart. 

#••••#••#• 

Tr. 17 Deposition of Mrs. Penelope McLean. 

Direct Examination 
By Mr. Guthrie: 

Q. 1. What is your name? A. Penelope McLean. 

Q. 2. Where do you reside? A. 17 South Russell Street, 
Plymouth, Massachusetts. 

Q. 3. How’ long have you lived there ? A. Between four¬ 
teen and fifteen years. 

Q. 4. Do you remember seeing an accident on August 20, 
1938, near your place? A. Yes. 

Q. 5. Where w’ere you at the time you saw’ this accident? 
A. Standing at the window’ of my home. 





Q. 6. Is your home the upstairs or the downstairs pajrt 
of that building? A. Upstairs. 

Q. 7. Does your house foot on South Russell Street? 
A. Yes. 

Q. 8. Does one side of your house front on a Parking 
Space? A. Yes. 

Q. t). Was a window in the upper part of this house fac¬ 
ing on the Parking Space that you were standing at when 
the accident happened? A. Yes. 

Q. 10. Had you a clear view of South Russell Street, the 
Parking Space, North Russell Street, and the entrance to 
Sever Street, from that window? A. Yes. 

Q. 11. Why were you standing at the window at that par¬ 
ticular time? A. I was waiting for my daughter to call ip, 
as I was going to the hairdresser and was already to go. 

Q. 12. What did you see while you were standing the *e? 
A. I saw this big car coming up South Russell Street, a[nd 
turned through the Parking Space; I saw the Curtin car 
coming up North Russell Street, and in an instant they birth 
came together. 

Q. 13. Did you see where the big car that went through 
the Parking Space and the other car came together? I A. 
Yes, just about the middle of the intersection. 

Q. 14. Will you describe how the two cars collided to¬ 
gether? A. As near as I can tell, one was coming up North 
Russell Street, and the other was coming through the Park¬ 
ing Space, and came together about the middle of the inter¬ 
section; he hit her. I could see the Curtin car wave ojver 
and bang into the post; if the post wasn’t there it woiuld 
have tipped over. 

Q. 15. Did you then come downstairs and go to the place 
of the accident? A. Yes. 

Q. 16. When you came downstairs and went over to see 
the accident, please tell us what you did see? A. I saw the 
girl lying in the gutter, by that time the officers were there. 

Q. 17. Where was the Curtin car? A. When T got there 
the Curtin car was stopped by the post there; and the js;irl 
was lying in the gutter. 
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Q. 18. Where was the McWilliams car? A. Just at the 
edge of the Parking Space. 

Q. 19. When you first saw the two cars they were to¬ 
gether, is that right? A. Yes. 

Q. 20. When you went to the scene of the accident, they 
were some distance apart? A. Yes. 

Q. 21. Was the girl in the gutter conscious or uncon¬ 
scious? A. Unconscious. 

Q. 22. Did you see any blood or signs of injuries? A. 
There was a bump over her temple and some blood coming 
from that. 

Q. 23. Did you see the driver of the McWilliams car? 
A. Yes. 

Q. 24. Did you talk with him or hear him talk with anv- 
bodv else ? A. No. 

Q. 25. Was there anybody in the McWilliams car? A. 
There was a ladv in his car. 

Q. 26. Do you know who she was? A. Well, I don’t 
know, they said she was McWilliams wife. 

***•**•*«• 

Tr. 19. Deposition of Malcolm McLean. 

Direct Examination 
By Mr. Guthrie: 

Q. 1. What is your name ? A. Malcolm J. McLean. 

Q. 2. Where do you live? A. 17 South Russell Street, 
Plymouth. 

Q. 3. How long did you live there? A. Sixteen or seven¬ 
teen years. 

Q. 4. Do you remember an accident that happened on Au¬ 
gust 20, 1938? A. Yes. 

Q. 5. Where were you at the time you first knew of the 
accident? A. Was in the house, had just got through shav¬ 
ing in the bathroom. 

Q. 6. Where is the window, which side of the Street, from 
which you were looking? A. That’s the third window- on 
the East side from the North end. I could see down South 
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Russell Street, as far as the Bay, and North Russell Street, 
past the intersection 10 or 15 feet. I could look all over the 
Parking Space. 

Q. 7. While you were standing at the window did you ^ee 
a car coining up South Russell Street? A. I did not. 

Q. 8. When did you see the car for the first time that 
crossed the Parking Space? A. It was about a car length 
in the Parking Space when I first saw it, on its way acrbss 
the Parking Space. 

Q. 9. How fast was it travelling? A. I would say it \^as 
travelling about 10 or 12 miles an hour. I don't know much 
about cars; I never drive, but do quite a lot of riding. I 
ride every day of my life. 

Q. 10. Did you see a car coming up North Russell Street? 
A. I didn’t see the Curtin car until the crash, and I saw 
both cars in the intersection during the crash. 

Q. 11. At what point in the street did the two cars come 
together ? A. Just about the center of the intersection. 

Q. 12. What part of the Curtin car came against the Mc¬ 
Williams car? A. It didn’t come against the McWilliams 
car—McWilliams ear ran into the side of her car. 

Q. 13. What happened to the Curtin car? A. When he 
ran into the Curtin car, it was the first time I noticed! the 
Curtin car; the Curtin car raised up and it was tossed into 
a telephone pole and stopped dead right there. 

Q. 14. Whether or not the two cars were together at that 
time? A. I don’t think so. 

Q. 15. Well, do you know? A. I couldn’t say. 

Q. 16. What did" you do if anything at that point? A. I 
ran over there; I knew somebody must have been injured 
by the crash, and I walked around the front end of the Cur¬ 
tin car, and this girl was lying unconscious in the gutter. 
I helped lift the girl on the stretcher and into the ambulajnce. 

Q. 17. Was she bleeding? A. There was a small stj-eak 
of blood from her temple. 

Q. 18. Did you notice whether or not the Packard car 
picked up speed across the Parking Space ? A. It did. ! 
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Q. 19. Whether or not it was pointed towards Sever 
Street? A. Yes. 

Q. 20. Whether or not the McWilliams car or the Curtin 
car entered the intersection first? A. Practically at the 
intersection at the same time. 

Cross Examination 

By Attorney Geogan: 

****#’»*##* 

Q. 16. Shortly after the accident happened, and you ap¬ 
peared on the scene did you find the McWilliams car near 
the intersection of the County Parking Space and Russell 
Street ? A. \V hen I got over there the McWilliams car was 
five feet away from the Curtin car, but not in the rear of it. 

Q. 17. Was the McWilliams car moved while you were 
there ? A. It was, ves. 

7 * 





